Canada Dry Bottling Company of Utah and McCullough Recreation Company v. Board of Review, Industrial Commission of Utah, Department of Employment Security : Brief of Plaintiffs by Utah Supreme Court
Brigham Young University Law School
BYU Law Digital Commons
Utah Supreme Court Briefs (pre-1965)
1949
Canada Dry Bottling Company of Utah and
McCullough Recreation Company v. Board of
Review, Industrial Commission of Utah,
Department of Employment Security : Brief of
Plaintiffs
Utah Supreme Court
Follow this and additional works at: https://digitalcommons.law.byu.edu/uofu_sc1
Part of the Law Commons
Original Brief submitted to the Utah Supreme Court; funding for digitization provided by the
Institute of Museum and Library Services through the Library Services and Technology Act,
administered by the Utah State Library, and sponsored by the S.J. Quinney Law Library; machine-
generated OCR, may contain errors.
McCullough, Boyce & McCullough; Attorneys for Plaintiffs;
This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme
Court Briefs (pre-1965) by an authorized administrator of BYU Law Digital Commons. For more information, please contact
hunterlawlibrary@byu.edu.
Recommended Citation
Brief of Appellant, Canada Dry Bottling Co v. Board of Review, Industrial Comm., No. 7389 (Utah Supreme Court, 1949).
https://digitalcommons.law.byu.edu/uofu_sc1/1182
IN THE SUPREME COURT 
of the 
STATE OF UTAH 
CANADA DRY BOTTLING COM-
pANY OF UTAH and McCUL-
LOUGH RECREATION CO·M-
p ANY, Utah corporations, 
Plaintiffs, 
v. 
BOARD OF REVIEW, INDUS-
TRIAL COMMISSION OF 
UTAH, DEPART ME NT OF 
EMPLOYMENT SECURITY, 
Defendant. 
BRIEF OF PLAINTIFFS 
Case No. 
7389 
F I JJ E ~DLLOUGH, BO·YCE & . · 1 e LOUGH, "' . .. .•.. 
T-.' 16 19~.g Att,orneys for Plaintiffs 
·--~-~--~--------~----------------
et:!ftl(, 8Hfft!ME 88ijR,,tfTAII 
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
INDEX 
PAGE 
STATEMENT OF THE CASE -------·----······················-----·------···--· 1 
STATEMENT OF ERROR 
1. THE DEFENDANT ERRED IN HOLDING 
THAT UNDER THE PROVISIONS OF UTAH 
EMPLOYMENT SEICURITY ACT AND pAR-
TICULARLY SE•CTION 42-2a-7, UTAH CODE 
ANNOTATED, 1943, A.S .AiMENDED, PLAIN-
TIFFS WERE NOT ENTITLED TO THE R·E-
DUCED RATE OF ·CONTRIBUTION 
EARNED BY THEIR PREDECESSORS IN 
INTEREST, R. VERNE McCULLOUGH EN-
TERPRISES _______________ ------ ...... --------------..... .. . . . . . . . . . .. .. .. . . ..... 8 
ARGUMENT ____ ... ___ . --.------------ ......... --------- .............................. --------... 9 
CONCLUSION ------------------------·--------············· ...... ... ... . .. .. .... .. ........... 20 
Utah Code Annotated, 1943 
Section: 
42-2a-10 (i) as amended ----------···········--------------------··············· 1 
42-2a-7 (b) (3) as amended ---------------------------------------------------- 9 
42-2a-7 (c) ( 1) ----------------- ............ _ ....... ---------- .... --------------------- 9 
42-2a-7 (c) ( 1) (C) ------------------------------------------------10, _12, 14, 18 
42-2a-19 ( i) ( 1) .... _______ ... _______ ......... _____ ----------------- ...... ____ ........ 11 
42-2a-19 (h) ------------------- ___ . ________ ..... ---------------------------..... ........ .. 11 
42-2a-2 --------------------------------------------------------------.. -------------------..... 13 
42-2a-7 (c) --------------------------- .... ---------- ...................... ____ . ............ 14 
42-2a-7 (d) ( 5) ............. .. . ... . ................. ........... ...... ....... .. ... ...... 19 
42-2a-7 as amended --------------------------------------·-------------------------8, 21 
CASES CITED 
Norville v. State Tax Commjssion, 98 Utah 170 at 176, 
177; 97 p. 2d 937 -------------------------------------------------------------·--···· 14 
Packard Clothes, Inc. v. Director of Division of Employ-
m,ent Security, 318 Mass. 329 at 334, 335; 61 N.E. 
2d 528, 531 ( 1945) --------------------------------------------------------------···· 16 
Burling-ton Truck Lines, Inc. v. Iowa Employm·ent 
Securi·ty 'Commission, 239 Iowa 752 at 756, 757, 
758, 759, 32 N.W. 2d 792 at 795, 797 (1948) ........................ 18 
Royal Jewelers Co. of Knoxville, et al. v. H·ake Supreme 
Court of Tennessee, 185 Tenn. 254 at 260; 205 S.W. 
2d 963 at 964 (1947) .............................................................. 20 
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
IN THE SUPREME COURT 
of the 
STATE OF UTAH 
CANADA DRY BOTTLING COM-
pANY OF UTAH and McCUL-
LOUGH RECREATION COM-
pANY, Utah corporations, 
Plaintiffs, 
v. 
BOARD OF REVIEW, INDUS-
TRIAL CO·MMISSION OF 
UTAH, DEPARTMENT OF 
EMPLOYl\fENT SECURITY, 
Defentlant. 
STATEMENT OF THE CASE 
Case No. 
7389 
Plaintiffs bring this matter before this court under 
the provisions of 42-2a-10 (i), Utah Code Annotated, 
1943, as amended by the 1949 laws of Utah, to secure 
judicial review of the decision of the Board of Review, 
Industrial Commission of Utah, Dep·artment of Employ-
ment Security, defendant, which decision denied to plain-
tiffs the reduced rate of contribution, prescribed by the 
Utah Employment Security Act, and earned by the 
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2 
plaintiffs' predecessors in interest, R. Verne McCullough 
Enterprises. 
The facts in this case, are, for the most part, set 
forth in the Agreed Stipilllation of Facts and are as 
follows (R.. 21-26, incl.) : 
1. That prior to December 29, 1'939, R. Verne Me-
Cullough and members of his family operated three reC-
reational enterpris·es, or businesses, under the following 
firm names: 
Temple Bowling Alleys 
15 East North Temple Street 
Salt Lake City, Utah 
Commenced business Sep,tember 25, 1935 
Ritz Bowling Palace 
925 South Main Street 
Salt Lake City, Utah 
Commenced business January 29, 1938 
Ogden Bowling Center 
2652 Washington Boulevard 
Ogden, Utah 
Commenced business October 28, 1939 
That each of these enterprises were, and ever since 
have been carried on as independent an4 separate oper-
ations, with separate records, bank accounts, personnel, 
etc. Said enterp·rises conduct bowling, billiards, pocket 
billiards, restaurant and refreshment op,erations. 
2. That on or about the 2nd day of January, 1940, 
R. Verne McCullough, his wife, five children and his 
father entered into a general partnership agreement 
known as the R. Verne McCullough Enterprises for the 
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purpose of operating the foregoing enterprises and 
other businesses under general partnership organiza-
tion. The purpose of this general partnership organiza-
tion \Yas to facilitate the p·reparation and filing of 
reports, income tax returns and to definitely fix each 
partner's interest in the various partnership enterprises. 
The follo,Ying partners are named in said a_greement, 
\\'"hich fL"'{ed their partnership interest in the partnership 
assets and profits and losses as follows, to-wit: 
Assets Pro fits & Losses 
R .. \T erne McCullough 
16.85 per cent interest 11.85 pe~ cent 
Irene McCullough 
16.85 " " " 11.85 " " 
Pauline ~IcCullough 
13.26 " " " 13.26 " " 
Leland Stanford McCullough 
13.26 " " " 13.26 " " 
Beth McCullough 
13.26 " " " 13.26 " " 
Geraldine McCullough 
13.26 " " " 13.26 " " 
Robert Verne McCullough 
13.26 " " " 13.26 " " 
William M. McCullough 
None 10.00 " " 
That subsequent to the execution of said partner-
ship agreement, the three recreational enterp·rises above 
named continued to operate with the same continuity of 
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4 
management and as independent and separate operations 
with separate records, bank accounts, personnel, etc. 
3. That on or about O-ctober 15, 1940, said members 
of said general partnership agreement started another 
partnership enterprise under the firm and partnership 
name of Canada Dry Bottling Company of Utah. That 
the ownership of this enterprise was exactly the ·.same 
as shown by the interest of the partners in said general 
partnership agreement. This enterprise, ever since said 
time, has been carried on as an independent and .separat~ 
organization, with se-parate records, bank accounts, per-
sonnel, etc. That the object and purpose of this enter-
prise is to manufacture, bottle and sell soft drinks under 
a franchise granted by Canada Dry Ginger Ale, Inc. of 
New York. 
4. That since the 2nd day of January, 1940, the 
profits from the four partnership enterprises, namely, 
Temple Bowling Alleys, Ritz Bo,vling Pala,ce, Ogden 
Bowling Center and Canada Dry Bottling Company of 
Utah, were transferred for the purpose of distribution 
through a single control account established in the con-
trol ledger of the R. Verne McCullough Enterprises. 
5. That each of said enterprises, sep~ara tely and 
all collectively, have earned an experience rating of .7 
of 1% and the Department of Employment :S:ecurity 
has fixed the unemployment compensation contribution 
rate at .7 of 1:% for each and all of said enterprises up 
to July 1, 194 7, when the McCullough Recreation Com-
pany was organized as a Utah corporation and the 
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Canada Dry Bottling Company of Utah was organized 
as a Utah corporation. 
6. That on or about July 1, 1947, a corporation 
was organized under and by virtue of the laws of the 
state of Utah kno,vn as the McCullough Recreation 
Company. That said corporation acquired all, or sub-
stantially all, of the assets of the said partnership enter-
prises known as Temple Bowling Alleys, Ritz Bowling 
Palace and Ogden Bowling Center. That the stockholders 
of said corporation were the identical partners in the 
said partnership enterprises, with exactly the same 
interest as stockholders in the corporation as they helcf 
as partners in the partnership enterprises. That ·since 
the organization of said corporation, said recreational 
enterprises have continued to carry on as independent 
and separate operations under said corporate ·organiza-
tion. That upon the acquiBition of the assets of said 
partnership enterprises by said corporation, the partner-
ship organization of R. Verne McCullough Enterprises 
\Vas dissolved or is in the process of being dissolved. 
7. That on or about October 27, 1947, said corp,ora-. 
tion, the McCullough Recreation Company, paid to the 
Department of Employment Security the sum of $173.63 
to cover unemployment compensation contribution for 
said corporation for the p·eriod from July 1, 1947, to 
the period ending September 30, 1947, at the rate of .7 
of 1%. At said time said corporation notified the said 
Department of Employment Security that said corpora-
tion on July 1, 1947, became the successor of the partner-
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6 
ship enterprises known as Temple Bowling Alleys, Ritz 
Bowling Palace and Ogden D Bowling Center, and that 
said corporation claimed the experience rate of its pre-
decessors, the aforesaid 'partnership enterprises. That 
on the 31st day of January, 1948, said corporation paid 
to said Department of Employment Security the sum of 
$247.39 at a rate of .7 of 1% covering unemployment 
compensation contribution for the period ending Decem-
ber 31, 1947. That on December 24, 1947, said :corpora-
tion filed a Status Report dated December 22, 1947, with 
said Department of Employment Security. Said report 
included information that the corporation wa.s the sue· 
· cessor of the partnership enterprises known as Temple 
. Bowling Alleys, Ritz Bowling Palace and Ogden Bowl-
ing Center. That said Department of Employment 
Security disallowed the experience rating of .7 of 1% 
by said corporation and demanded unemployment com-
pensation contribution at the rate of 2.7% for the period 
beginning July 1, 1947, and ending December 31, 1'947, 
and all subsequent periods until said corporation had 
earned an experience rating le.ss than 2. 7% under the 
law. That on or about February 14, 1948, said corpora-
tion, protesting the ruling of said Department, paid 
11nder protest an additional $1,213.35 to cover the addi-
tional 2% and interest for unemployment compensation 
contribution for said six-month period ending December 
Rl, 1947. 
, 8. That on or about July 1, 1947, a corporation 
'vas organized under and by virtue of the laws of the 
state of Utah known as the Canada Dry Bottling Com-
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7 
pany of Utah. That said corporation acquired all, or 
substantially all, of the assets of said partnership enter-
prise known as Canada Dry Bottling Company of Utah. 
That the stockholders of said corporation· were the 
identical partners in said p~artnership enterprise with 
exactly the same interest as stockholders in the cor-
poration as they held as partners in said partnership 
enterprise. That since the organization of said corpora-
tion, said bottling enterprise has continued to carry on 
as an independent and separate op·eration under said 
corporate organization. That upon the acquisition of 
said partnership assets of the enterprise known as Can-
ada Dry Bottling Company of Utah by said corporation, 
the partnership organization of R. Verne McCullough 
Enterprises was dissolved or is in the p-rocess of being 
dissolved. 
9. That on the 20th day of October, 1947, said cor-
poration, Canada Dry Bottling Company of Utah paid 
to the Department of Employment Security the sum of 
$70.05 to cover unemployment compensation contribution 
by said comp~any for the period from July 1, 1947, to the 
period ending September 30, 1947, at the rate of .7 of 
1%. That at said time said corporation notified the said 
Department of Employment Security that said bottling 
company had been changed on July 1, 1947, from a part-
nership enterprise to a corporation and that said cor-
poration claimed the experience rating of its predeces-
sor, Canada Dry Bottling Com·pany of Utah, a partner~ 
ship enterprise. That on the 30th day of January, 1948, 
said corporation paid to said Department of Employ-
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8 
ment Security the sum of $48.14 at a rate of .7 of 1% 
covering unemployment compensation contribution for 
the period ending December 31, 1947. That on Novem-
ber 26, 194 7, said corporation filed a Status Report 
dated November 24, 1947, with said Departm·ent of 
Employment Security. Said re'port included information 
that the corporation was the succes-sor to R. Verne 
MeCullou·gh, et al., dba Canada Dry Bottling Company 
of Utah, a partnership. That said Department of Em-
ployment Security disallowed the experience rating of 
.7 of 1% by said corporation and demanded unemploy-
ment ·compensation contribution at the rate of 2.7% 
for the period beginning July 1, 1947, and ending Decem-
ber ~31, 1947,. and all subsequent periods until said cor-
;poration had ·earned an experience rating less than 2.7% 
under the law. That on or about February 14, 1948, said 
corporation, protesting the ruling of said Department, 
paid under protest an additional $341.53 to cover the 
additio:Qal 2% and interest for unemployment compensa-
tion contribution for said six-month period ending De-
cember 31, 1947. 
STATEMENT OF ERROR 
1. The defendant erred in holding that under the 
provisions of Utah Employment Security Act and par-
ticularly Section 42-2a-7, Utah Code Annotated, 1943, 
as amended, plaintiffs were not entitled to the reduced 
rate of .contribution earned by their predecessors In 
interest, R. Verne McCullough Enterp,rises. 
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ARtiUMENT 
Section 42-·2a-7 (b) ('3) Utah Code Annotated, 1943, 
as amended, by Chapter 56 Laws of Utah, 1947, provides: 
'~Each employer shall, except as provided in sub-
section (c) of this section, pay contributions equal to 
two and. seven-tenths percent of wages .... '' 
Section 42-2a-7 (c) ( 1) provides : 
''Qualified employer means any employer who: was 
an employer as defined in this act during each of the 
thirteen consecutive calendar quarters immediately !>'re-
ceding the computation date; and had employment in 
each of the three completed calendar years imm·ediately 
preceding the computation date; and with respect to such 
three calendar years had filed all contribution reports 
prescribed by the commission; and (except for amounts 
due as determined pursuant to audit or as set forth on 
a notice of contribution deficiency prepared by the :com-
mission and pertaining to the quarter December 31, 
immediately preceding the computation date) had paid 
all contributions thereon by the cut-off date. If any 
employer has acquired all or substantially all the assets 
of another employer and such other employer had dis-
continued operations upon such acquisition, the p·eriod 
· ·of liability of both employers during such period shall 
be jointly considered for all purposes of this section.'' 
·By the provisions of 42-2a-7 (b) (3) there is estab-
lished a standard rate of hvo and seven tenths percent. 
Ho,vever, hy complying with the provisions of 42-2a-7 
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10 
(c) (1) (C) "qualified employer", a reduced rate of 
contribution can be obtained under the law. In order 
to qualify a.s a qualified employer the employer must 
have filed all contribution reports and paid the same 
for the three calendar years immediately preceding the 
computation date. Under the partnership organization, 
known as R. Verne McCullough Enterprises, the plain-
tiffs had earned this reduced rate of contribution which 
the defendant now refuses to transfer to these identical 
enterprises held under the corporate form of organiza-
tion. 
The essence of the Department's decision is that 
since neither corporation could be said to have acquired 
all or substantially all of the ass·ets of the predecessor 
partnership, R. Verne McCullough Enterprises, neither 
of them, therefore, would be entitled to the experience 
rate of the predecessor (R. 104). There is no question 
raised that the second requirement of the above quoted 
section of the code has not been complied with, i.e., ''that 
the predecessor ·employer has discontinued operations 
I 
upon such transfer,'' as is shown by the Agreed Stipula-
tion of Facts ( R. 23 and R. 25). 
It is Plaintiffs' contention that the defendant in 
~ollowing said interpretation has reached an unjust and 
inequitable result which is not required as a matter of 
law and was never so contemplated by the legislature 
'vhen it enacted the Employment ~s:ecurity Act for the 
State of Utah. 
Upon the reorganization of the partnership enter-
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11 
prises known as R. v·erne MeCullough Enterprises into 
t'vo corporations, i.e., McCullough Recreation Company 
and Canada Dry Bottling Company of Utah, there was 
no change in subst~ance of the operation, existence, man-
agement, personnel and ownership of -said enterprises 
(R. 21, 23, 25). These four business enterprises, i.e., 
Temple Bowling Alleys, Ritz Bowling Palace, Ogden 
Bowling Center and Canada Dry Bottling Company of 
Utah, have been, under the corporate form of organiza-
tion as well as under the partnership form of organiza-
1 
tion, separate and independent operations, with separate 
records, bank accounts, personnel, etc. (R. 21, 23, 2'5). 
As these enterprises passed from a partnership form 
of organization to a corporate form of organization the 
only change was one of form and because these opera-
tions are called by a different name does· not change , 
their basic structure for the purpose8 of th·e Employ-
ment SPcurity Act of Utah. 
Section 42-2a-19 (i) (1) provides: "Employe.r 
1neans: (1) Any employing uni.t which paid wages during 
a calendar quarter for employment ·amounting to $140.00 
or more.'' 
Section 42-2a-19 (h) provides: '' Emplo·ying wn:it 
means any individwal or type of org.anization, including 
any partnership, associa.tion, trust, estate, jdint stock 
company, insur.ance compomy or oorpor.ation, whether 
d.omestic or foreign, or the receiver, trustee in bank-
lf'ltptcy, trustee or suc'Cessor of any of the forego:ing, or 
the legal representative of a deceased p~erson, which 
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12 
has or subsequ,ent, t!o. Jalfi!Uary 1, 1935, had~ one or more 
individwa.ls performing services for it withJ.in this state.'' 
From the above quoted provisions it is clear that 
the legislature did not intend to limit an "employer" 
or "employing unit" to any particular form of business 
organization. On the ·contrary, the legislature intended 
that ''any type of organization'' could constitute an 
employing unit. The four business enterprises in this 
case have always operated as ·separate organizations 
with separate records, bank accounts, personnel, etc. 
These four separate enterprises have always filed sep-
arate reports to the De'partment of Employment S,ecurity 
(R .. 77, 78, 80, 81) and said enterprises always filed their 
separate reports on the basis of the reduced rate of con-
tribution, to-wit: 'Class I, or seven-tenths of one percent 
(R. 77, 78, 80, 81, 23, 24, 25). For the purposes of the 
hearing before the Commission, a 8pecific computation 
was made, and said computation was made a part of the 
re.cord (R. '94, 95, 96) and said computation shows that 
plaintiffs earned a reduced rate of contribution, to-wit: 
Class I, or· seven-tenths of one percent. Furthermore, 
the separate enterprises here in question have alway8 
filed separate reports and based them on that reduced 
rate of .contribution, to-wit: Class I, or seven-tenths of 
one percent, and the defendant has never disallowed or 
questioned said reports, but on the contrary has always 
accepted them on that basis. (R. 80, 81). 
There is nothing contained in Sec_tion 42-2a-7 (c) ( 1) 
(C) which militates against the conclusion that these 
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13 
separate enterprises are not entitled to the reduced rate 
of contribution earned by them. On the contrary, it is 
mandatory that the defendant allow plaintiffs to file 
their reports on that basis. 
Section 42-2a-2 Utah Code Annotated, 1943, as 
amended, provides: ''As a guide to the interpretation 
and application of this act, the public policy of the state 
is declared to be as follows: Economic inse·curity due 
to unemployrnent is a serious menace to the health, 
morals and "'elf are of the people of this state. U nem-
ployment is therefore a subject of general interest and 
concern which requires appropriate action by the legis-
lature to prevent its spread and to lighten its burden 
which now so often falls with crushing force upon the 
unemployed worker and his family. The achievement 
of social security requires protection against this great-
est hazard of our economic life .... '' 
Ho'v would the purpose of the Act be impaired if 
plaintiffs, who carry on in substance in every respect 
the operations of their predecessors, were allowed the 
experience rating earned by said predecessors~ Fur-
thermore, this is not the case of a claimed exemption 
from the tax. The plaintiffs admit their liability based 
upon a reasonable administrative interpretation of the 
Act. There is no occasion for a strict construction of the 
Act against the taxpayer because this is not a case of 
claimed exemption from a tax but a sound and equitable 
interpretation of the Act in allowing plaintiffs the exper-
ience rating earned by their predecessors. 
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14 
· Under the provisions of 42-2.a-7 (c) ( 1) (C) an ex-
perimental three-year stabilization period is .set up to 
determine if this particular employer is entitled to the 
reduced contrbution rate. The· purpose of the Act is 
to have sufficient funds on hand to cover the benefits 
paid out, but.if 9ver this three-year stabilization period 
sufficient funds ~re available then the rate is reduced 
to avoid the aecumulation of unneeded funds. What 
need would be satisfied in requiring the separate enter-
prises here involved to pass through another three-year 
experimental period~ If the defendant finds that the 
contribution rate of the organization needs adjusting 
because of changed circumstances, which admittedly do 
not exist in the present. case (R. 75) they can and would 
make· such adjustments as are necessary ( 42-2a-7 (c) 
Utah Code Anno~ated, 1943, as amended). On the logic 
of this one. factor alone the defendant acted arbitrarily 
in denying to plaintiffs the reduced contribution rate of 
their predeces:;ors. 
The Unemployment S:ecurity Act was enacted by 
the Utah Legislature to provide for the Social Security of 
the workers of the state of Utah, and it was not in-
tended by the Utah Legislature to penalize legitimate 
·business organizations which are contributing to main-
tain that expressed policy of the Act. A more complet-e 
factual succession to these business enterprises could 
not have been m,adie by plaintiffs! 
This Court in Norville v. State Tax Comrnission, 98 
Utah 170, at 17 6, 177, 97 P. 2d 937, 93'9, 940 accepted 
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specific rule~ to be used in the construction of statutes 
and they a.re particularly applicable to the present situa-
tion. 
Page 176-''In the exposition of a statute the 
intention of a la"~ maker 'vill preYail over the 
literal sense of the terms, and its reason and in-
tention will prevail over the strict letter When 
the words are not explicit the intention ia to be 
collecte·d fron1 the context; from the occasion and 
necessity of the law; from the mischief felt, and 
the remedy in view; and the intention is to· be 
taken or presumed ·according to what is cons~onarnt 
with reason and good discretion.'' 
''We may then look to the reason of the en-
actment and inquire into its antecedent history 
and give it effect in accordance with its deaign 
and purpose, sacrificing, if necessary, the literal 
meaning in order that the purpose may not fail.'' 
Page 177-' 'When the intention (of the legis-
lature) can be gathered from the statute, words 
may be modified, altered, or supplied to give to 
the enactment the force and effect which the legis-
lature intended. 
'' ~foreover, in seeking to give effect to the 
intent of the legislature, the court will adopt that 
interpretation of a taxing statute which lays the 
tax burden uniformily on all standing in the same 
degree with relation to the tax adopted * * * 
citationa • * * And will avoid am interprebation 
which would lead to an imp~1iactical, unfair, or wn-
;reasonable result. 
''The doctrine that taxing statutes are, in 
case of doubt as to the intention of the legislature, 
to be construed strictly against th~ taxing author-
ity and in favor of those on whom the tax is 
levied, * • •. '' 
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Plaintiffs contend that there has been no change in 
swbstarnce as these four separate enterp~rises passed from 
partnership to corporate form of organization. The 
change is one of Form, and there is authority that in· 
this instance the court will look behind the corporate 
entity in order to arrive at a just and equitable result. 
In the case of Packard Clothes, Inc. v. D·brect·or of 
Division .of Employment Security (Supreme Judicial 
Court of Mass.) 318 Mass 329 at 334, 335 ; 61 N.E. 2d 
528, 531 ( 1945), two :corporations were fonned which 
took over two businesses formerly conducted by an in-
dividual under two fictitious firm names, i.e., each cor-
poration acquired the assets of one of the businesses. 
Each corporation was managed and controlled by ·ouch 
individual, who was the principul stockholder in each 
corporation. Although each corporation was a separate 
legal entity from the individual, the court upheld 
the contention of the taxpayer as against. the 
Commission, and. stated that each corporation was 
successor in fact of such busines·o and became the suc-
cessor employing units of the former employing units 
within the. meaning of the Unemployment Compensation 
Act and as such was entitled to the reduced merit rating 
previously acquired by the individual. 
The court stated at page 334: ''Concededly the 
plaintiff was in law a separate entity, but it is difficult 
to conceive of a more complete factual succession than 
that by the plaintiffs to the individual businesses of Close 
involved, C'Omprising, ·as it d:aes, withitn tke corparate 
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form. all ·of his fo·rtner employees, under the S'ame actua.l 
control an.d tnana.gemefY1tt by Close, who W'as substantially 
the sole st.ockholder." 
The court again in sp·eaking of the corporate fiction 
for the purposes of the Unemployment C·ompensation Act 
states at p•age 335 : ''1 t is competent to pierce the veil 
of the corporation and to dis.regard the corporat:e form, 
and to consider 81twstance rather tha!n form in -oirder to 
ca·rry 0'1Lf the legislative i-ntent." 
At the time this case arose there was no provision 
in the Massachusetts law for the transfer of the merit 
rating of the predecessor to the successor. However, the 
legislature subsequently did amend the statute so as to 
provide for such transfer. The court looking to this 
amendment concluded that such legislative intention 
would he a controlling factor in allowing the transfer of 
the merit rating to th·e successor even though this subse-
quent amendment was not law at the time the facts in the 
case arose. The Supreme Judicial Court of Massachu-
setts, in explaining its position as to this matter stated 
at page 335 : ''We are of opinion that the absence from 
Section 14 as it appears in St. 19·41, c. 684, par. 1, of any 
p·rovision for the transfer of merit rating does not mean 
that a succe8sor employing unit, such as the plaintiff, 
is not entitled to enjoy the merit rating acquired and 
enjoyed by the predecessor employing unit at the time 
of the succession. That the legislatu.re did not so intend 
is evidenced by the provisions of St. 1943, c. 534, par. 
lA. . . . '' In other words, the court was looking for the 
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legislative intent to determine the result to be obtained 
and to avoid a manifest injustice by a strict uncalled for 
interpretation of the Act. The p·laintiffs in the present 
case are faced with a situation comparable to the one 
just above des:cribed. The 1949 laws of Utah have added 
to :S:ection 42-2a-7 (c) ( 1) (C) the following: ''If an 
employer has acquired a clearly segregable arid iden-
tifiable part _of another employer's enterprise, the per-
iod of liability attributabl': to such transferred part of 
an employer's enterprise shall be conoidered jointly 
with the period of liability of the acquiring employer 
for all pn.rpos·es of this section .... " Under the ruling 
of· the ·Supreme Court of Massachusetts, this court should 
take cognizance of the 1949 amendments -in determining 
the legislative intent of the provisions· of the Act in 
question. 
· In the case of Burlingt·on Truck Lines, Inc. v. Iowa 
Em~ployment Security Commission, Supreme Court of 
Iowa, 239 Iowa 752 at 756, 757, 758, 75'9; 32 N.W. 2d 
792 at 795, 796 ( 1948), a subsidiary of the Chicago, 
Burlington and Quincy Railway Company operated a 
truck divsion and a bus division. Subsequently it trans-
f-erred its truck division to another subsidiary of the 
railroad. There was no change in officers, employee-a, 
or operating policies after the transfer. Prior to this 
time the predecessor · subsidiary had paid contribution 
to the unemployme·nt compensation fund on both the bus 
· and truck division as a single employing unit and had 
become entitled to a contribution rate of nine-tenths of 
one percent. The two o-p•erationo, however, were entjrely 
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distinet with offices in different cities, and with separate 
management, personnel, bookkeeping and records. The 
Supreme Court of Iowa held that the successor employer 
should be given credit for contribution rates of its pre-
decessor employer since there was no real change of 
employing unit or employer. The court at page 56 sum-
med up the purpose of the act as follows: ''That clear 
purpose is, to avoid requiring the commencement of a 
new stabilizing period where there is continuity of opera-
tion in spite of the transfer. If the subject of transfer be 
( a,s is the case here) such an independent or separate 
business or enterprise as to have an employer-employee 
experence rating, separate or separable from that of the 
other branches or businesses operated by the owner, its 
transfer constitutes transfer of an ''enterprise or bus-
iness'' within the meaning of Section 96.7, subsection 3, 
par. 5.'' The code section under which this case was de-
cided is similar to section 42-2a-7 (d) ( 5) Utah Code 
Annotated, 1943. The court in further speaking on this 
subject states at page 757 and 758: "We have here 
nominal predecessor and successor corporate employers, 
both completely owned by the Chicago, Burlington and 
Quincy Railroad Company. Each still operates a p~art 
of the business formerly operated by one alone. Each is 
controlled by the same interests within the clear meaning 
of the cited statute.'' The court in further discussing the 
necessity of a three-year stabilization period before being 
allowed a reduced rate had this to say at page 759: "'Ve 
must jnc1ude there is shown in the instant case a trans-
action or situation which involved no "new emp~loyer 
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
20 
lacking the three years of experience required by Code, 
section 96.7, subsection 3, par. c. (Appellant's Argu-
ment). On the .contrary, in legal effect, there was such 
continuity of ownership and operation as to render un-
necessary the commencement of a new stabilizing or ex-
perimental period.'' 
Royal Jewelers Co. of Knoxville, et al, v. Rake 
Sup·reme Court of Tennessee, 185 Tenn 254 at 260; 205 
S.W. 2d 963 at 964 (1'947). In this case two partners 
had operated three jewelry stores and had a reduced 
experience rating assigned to them by the Commission. 
Subsequently three separate corporations were set up, 
one to operate each store. The Commission determined 
that the three successor corporations were not entitled 
to the reduced rate of its predecessor.. However, the 
court reversed the decision of the Commis'sion and stated 
at page 260: "We note that in the Lund Case, supra, and 
in Pa'ckard Clothes v. Director of Division of Employ-
ment :S.ecurity, ... The proposition of disregarding the 
'fiction of the corporate entity' and piercing 'the veil of 
corporate structure'. . . . was a procedure approved to 
administer the act justly if the facts were found to be 
as they are in the case before us here.'' 
CONCLUSION 
In conclusion ptlaintiffs submit that the defendant 
erred in not allowing plaintiffs to file their reports based 
on the reduced rate of contribution earned by their pre-
decess.ors and which transferred rate is mandatory under 
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the provisions of 42-2a-7 Utah Code Annotated, 1943~ as 
amended. 
Respectfully submitted, 
:\IcCULLOUGH, BOYCE & McCULLOUGH 
Attorneys for Plaintiffs 
By Leland S. 1[cCullough 
of Counsel 
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
